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Supreme Court of Indiana. 

WARREN VS. PAUL. 

The provision of the Internal Revenue Act of July 4, 1864, requiring writs in 
state courts to be stamped, is not within the sphere of the legislative powers of 
the Federal Government, and is inoperative. 

Section 8 of Art. 1 of the Constitution of the United States contains a delega- 
tion to Congress of power to suspend the writ of habeas corpus. 

Appeal from the Elkhart Common Pleas. 
Robert Lowry, for the appellant. 
John H. Baker, for the appellee. 

The opinion of the court was delivered by 

Perkins, J. — Suit to recover possession of personal property. 
Suit dismissed by the court, on motion of defendant, and a return 
of property ordered, because papers were not stamped as required 
by Act of Congress. The court refused permission to plaintiff to 
affix stamps, in court, to avoid a dismissal. The Internal Revenue 
Act of July 4th, 1864, enacts that stamps upon legal documents 
shall be thus :— 

" Writ, or other original process by which any suit is com- 
menced in any court of record, either of law or equity, 50 
cents. 

" Where the amount claimed in a writ, issued by a court not 
of record, is 100 dollars or over, 50 cents. 

" Upon every confession of judgment, or cognovit, for 100 
dollars or over (except in those cases where the tax for the writ 
of a commencement of suit has been paid), 50 cents. 

" Writs or other process on appeals from justices' courts or 
other courts of inferior jurisdiction to a court of record, 50 
cents. 

" Warrants of distress, when the amount of rent claimed does 
not exceed 100 dollars, 25 cents. 

"When the amount claimed exceeds 100 dollars, 50 cents. 
Provided, that no writ, summons, or other process issued by and 
returnable to a justice of the peace, except as hereinbefore pro- 
vided, or by any police or municipal court having no larger juris- 
diction as to the amount of damages it may render than a justice 
of the peace in the same state, or issued in a criminal or other 
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suit commenced by the United States or any state, shall be sub- 
ject to the payment of stamp duties ; and provided, further, 
that the stamp duties imposed by the foregoing Schedule B, on 
manifests, bills of lading, and passage tickets, shall not apply to 
steamboats or other vessels plying between ports of the United 
States and ports in British North America. 

" Affidavits in suits or legal proceedings shall be exempt from 
stamp duties." 

We quote this, being the latest act, because it involves the 
question to be decided, which is, has Congress power to tax legal 
proceedings in the state courts ? 

The powers of Congress are delegated by the Constitution ; 
and " the powers not delegated to the United States by the Con- 
stitution, nor prohibited by it to the states, are reserved to the 
states respectively, or to the people." 

We start out then, with the constitutional fact that state go- 
vernments are to exist concurrently with the United States Go- 
vernment, possessed of independent powers, beyond the control 
of the United States Government; for they and their people 
possess all powers not granted to the United States. State 
governments then are to exist. 

The powers delegated to the general government are specified 
in sec. 8 of art. 1. Section 9 of the same article contains 
restrictions and limitations on the powers granted generally in 
section 8, and section 10 of the same article contains the prohi- 
bitions upon the states. 

Section 8 of art. 1 delegates power to Congress to organize 
courts, and therein, we may here remark, delegates to Congress 
power both to authorize the issue and to suspend the issue of the 
writ of habeas corpus, because that is a judicial writ, and the 
power to organize courts includes the power of determining what 
writs they may issue, or not issue, from time to time ; hence it 
was necessary to place the restriction upon the power thus dele- 
gated to Congress to legislate for the courts which is contained 
in sec. 9, viz. : that Congress should not, in so legislating, with- 
hold from them the right to issue the well-known judicial writ of 
habeas corpus, except, &c. 

But there is no express delegation of power in the Constitution 
to Congress to legislate for state courts, and none ought to be 
delegated incidentally. 

The Constitution, in sec. 8, delegates to Congress the power 
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to lay and collect taxes, duties, imposts, and excises ; but no 
direct tax shall be laid unless in proportion to the census, and 
duties, imposts, and excises must be uniform, &c. 

The Constitution seems to contemplate three kinds of taxes as 
within the power of Congress, viz. : 

1. Dfrect taxes. 

2. Duties or imposts. 

3. Excises. 

Such taxes Congress may lay and collect ; and it certainly is 
not clear that it can any other : 1 Story on Const., §§ 950, 951, 
et seq. The stamp tax upon legal documents does not fall within 
either of these classes. It is a tax on the right to justice : See 
Smith's Wealth of Nations, p. 371 ; Say's Pol. Economy, 6th 
Am. ed., p. 460, note; New Am. Cyclopedia, vol. 7, p. 365. 
John Stuart Mill, in his late work on Political Economy, classes 
this description of tax under the head of, "some other taxes," 
vol. 2, p. 460 ; and on p. 465 of the same volume he says : " In 
the enumeration of bad taxes, a conspicuous place must be 
assigned to law taxes, which extract a revenue for the state from 
the various operations involved in an application to the tribunals. 
Like all needless expenses attached to law proceedings, they are 
a tax on redress, and therefore a premium on injury." He says 
they have been mostly abolished in England, since their injustice 
was so clearly demonstrated by Bentham : See Say, supra. 

But conceding for the purposes of this case that Congress may 
lay and collect stamp taxes, we hold that they cannot be laid by 
that body on proceedings in the State Courts. This question is 
not entirely new. In 1797 Congress passed a stamp act. The 
point was then made, that Congress could not even require a 
license from attorneys to practise in state courts, but might to 
practise in the United States courts ; and the law then enacted 
respected the rights of the states in these particulars : Bent. 
Deb., vol. 2, p. 155; Story's Laws of United States, vol. 1, 
p. 466. 

State^governments, as we have seen, are to exist with judicial 
tribunals of their own. This is manifest all the way through the 
Constitution. This being so, those tribunals must not be subject 
to be encroached upon or controlled by Congress. This would 
be incompatible with their free existence. It was held when 
Congress created a United States bank, and is now decided when 
the United States has given bonds for borrowed money, that as 
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Congress had rights to create such fiscal agents and issue such 
bonds, it would be incompatible with the full and free enjoyment 
of those rights to allow that the states might tax the bank or 
bonds ; because, if the right to so tax them was conceded, the 
states might exercise the right to the destruction of congressional 
power. The argument applies with full force to the exemption 
of state governments from federal legislative interference. 

There must be some limit to the power of Congress to lay 
stamp taxes. Suppose a state to form a new or to amend her 
existing constitution, could Congress declare that it should be 
void unless stamped with a Federal stamp ? Can Congress re- 
quire state legislatures to stamp their bills, journals, laws, &c, 
in order that they shall be valid ? Can it require the Executive 
to stamp all commissions ? If so, where is he to get the money? 
Can Congress compel the state legislatures to appropriate it ? 
Can Congress thus subjugate a state by legislation ? We think 
this will scarcely be pretended. Where then is the line of divi- 
ding power in this particular ? Could Congress require voters in 
state and corporation elections to stamp their tickets to render 
them valid ? 

Under the old confederation Congress legislated upon states, 
not upon the citizens of the state. The most important change 
wrought in the government by the Constitution was that legisla- 
tion operated upon the citizens directly, enforced by Federal tri- 
bunals and agencies, not upon the states. 

Another established constitutional principle is that the Govern- 
ment of the United States, while sovereign within its sphere, is 
still limited in jurisdiction and power to certain specified sub- 
jects : See Hopkins vs. Jones, decided at this term. 

Taking these three propositions, then, as true : 

1. States are to exist with independent powers and institutions 
within their spheres. 

2. The Federal Government is to exist with independent pow- 
ers and institutions within its sphere. 

3. The Federal Government operates, within its sphere, upon 
the people in their individual capacities, as citizens and subjects 
of that government, within its sphere of power, and upon its own 
officers and institutions as a part of itself. 

Taking these propositions as true, we say, it seems to result as 
necessary to harmony of operation between the Federal and state 
governments, that the Federal Government must be limited, in 
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its right to lay and collect stamp taxes, to the citizens, and their 
transactions as such, or as acting in the Federal Government, 
officially or otherwise ; and cannot be laid upon and collected 
from individuals on their proceedings when acting, not as citi- 
zens, transacting business with each other as such, but officially, 
or in the pursuit of rights and duties in and through state official 
agencies and institutions. When thus acting, they are not act- 
ling under the jurisdiction nor within the power of the United 
States ; not acting as subjects of that government, nor within its 
sphere of power over them ; and neither they nor their proceed- 
ings are subject to interference from the United States. Can 
Congress regulate or prescribe the taxation of costs in a state 
court ? The Federal Government may tax the governor of the 
state, or the clerk of a state court, and his transactions, as an 
individual, but not as a state officer. This must be so, or the 
state may be annihilated at the pleasure of the Federal Govern- 
ment. The Federal Government may, perhaps, take by taxa- 
tion most of the property in a state, if exigencies require, but it 
has not a right, by direct or indirect means, to annihilate the 
functions of the state government. 

Per Curiam. — The judgment below is reversed with costs. 
Cause remanded, &c. 
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course, we have, after considerable 
hesitation, attempted it. 

We have received, in addition to the l r n regar(i to the question of 

above case, a large- number of decisions the rigllt of so i d i ers to vote, while 

of the highest judicial tribunals of beyond the limitg of the several sfates 

different states, upon different and to wMch they belongj there haye 

highly important constitutional ques- beea a considerable number of deci- 

tions, affecting the functions and pow- s ions made in the different states, to 

ers of the National and State Govern- which we have not before alluded, 

ments, and their relations to each other The question was very extensively 

under the present Federal Government, an d learnedly discussed by the Supreme 

all of which we should be glad to give Court of California, Shaftee, J.,' de- 

at length in our pages, but that would so livering the leading opinion, which 

far occupy our space as to exclude every- contains a very creditable amount of 

thing else. We have only the choice research and learning upon the general 

left, of wholly omitting all reference to question of the propriety of the courts 

them, or of attempting to make an in- of last resort declaring acts of the 

telligible abstract of the points decided, legislature unconstitutional, on the 

and the course of argument resorted to ground of supposed conflict with either 

by the courts. Notwithstanding the the letter, or the constructive import, 

labor and difficulty attending the latter of the organic law of the state or gov- 
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eminent, and reaching the very obvi- 
ous conclusion that this may and must 
be done, in all cases of obvious and 
satisfactorily established conflict. The 
majority of the court here held, that 
where the constitution required the 
elector to be a resident of the county 
"in which he claims his vote," this ne- 
cessarily implied that he could only 
cast his vote in the county of his residence; 
that the phrase " in which he claims his 
vote," upon any fair, manly, and sensi- 
ble construction, must mean the same 
as, in which he offers his vote, or in 
which he votes, or any similar form of 
expression. 

It seems to us that the conclusion of 
the court here is most unquestionable, 
and that the decisions of some of the 
other state courts, wherein a different 
conclusion is reached, are not maintain- 
able upon any fair and just ground of 
argument, as is very clearly shown in 
the very learned and lawyerlike expo- 
sition of the question in the elaborate 
opinion of Mr. Justice Shaftek, to 
which we beg to refer the profession, 
as containing a large amount of the 
most valuable matter, presented in the 
most perspicuous and unexceptionable 
form. 

The Supreme Court of Vermont, in a 
very carefully prepared and satisfactory 
opinion, held, that where the restriction 
of the state constitution in regard to 
voting within the precinct of the resi- 
dence of the elector, was, in terms, 
limited to the casting of votes for state 
officers, and no such provision was found 
in that instrument in regard to voting 
for electors of President and Vice-Pre- 
sident and members of Congress, that 
it was competent for the legislature to 
provide for taking the votes of the 
electors for such offices without the 
limits of the state. And subsequently, 
the Supreme Court of the state of New 
Hampshire adopted the same view in 



regard to the constitution of that state, 
partly upon the authority of the deci- 
sion in Vermont. 

2. The Supreme Court of California, 
at the July Term, 1864, made two very 
important decisions affecting questions 
of currency, in both of which very able 
and learned, and, to our mind, satis- 
factory opinions, were delivered by Mr. 
Justice Cueket. 

The first of these opinions recognises 
the validity of the Act of Congress of 
the 25th February, 1862, making the 
paper issued from the Treasury of the 
United States, a legal tender for all 
debts, public and private, whether cre- 
ated before or after the date of the Act. 
This is certainly a very important and 
difficult question, and one in regard to 
which there exists great contrariety of 
opinion, both as to its policy, justice, 
and validity. 

We could do nothing more here than 
to indicate the course of argument 
adopted by the court, and in regard to 
which the different members seem to 
have concurred. The right of the 
United States Government to declare 
their own paper a currency, ,and a legal 
tender upon all private contracts, whe- 
ther created before or after such decla- 
ration, is here attempted to be vindi- 
cated upon the ground that the right 
and the power to create and to control 
the currency of the country, is one of 
those functions delegated by the people 
of the several states in the United 
States Constitution. This is argued, 
with great force and ingenuity, both 
from the necessity of such a provision, 
in order to the successful carrying out 
and accomplishment of its other ex- 
pressly delegated powers ; and also 
from the fact that certain analogous 
acts bearing upon this governmental 
function are expressly prohibited from 
being exercised by the several states. 

The same view has been maintained 
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in the New York Court of Appeals, in 
the case of Meyer vs. Rosevelt, and in 
other causes; and the question is now 
pending, we believe, in the Supreme 
Court of the United States, where it will 
be likely to receive an authoritative de- 
termination in the course of its ap- 
proaching session. 

We desire here to call attention to a 
recent decision of the Supreme Court 
of Indiana, in the case of Thayer vs. 
Hedges, May Term, 1864, where the 
following points were ruled : — 

1. At the adoption of the Constitu- 
tion, all governmental power was in 
the states ; and in the division of it 
made by the adoption of the Constitu- 
tion, the Federal Government received 
only what was granted to it, the states 
retaining the residuum, except so far 
as it was extinguished entirely by pro- 
hibitions upon the states. 

2. The prohibition of a power to the 
states, did not of itself operate as a 
grant of the power to the Federal Go- 
vernment, but rather as an extinguish- 
ment of the power as a governmental 
one, where a grant of it was not made 
in the Constitution to the Federal Go- 
vernment. 

3. The power to coin money is one 
power, and the power to declare any- 
thing a legal tender is another and dif- 
ferent power ; both were possessed by 
the states severally at the adoption of 
the Constitution ; by that adoption, the 
power to coin money was delegated to 
the Federal Government, while the 
power to declare a legal tender was not, 
but was retained by the states with a 
limitation, thus : " Congress shall have 
power to coin money," &c. "No state 
shall coin money ;" and " no state shall 
make anything but gold and silver coin 
a legal tender," &c. States, then, 
though they cannot coin money, can 
declare that gold or silver coin, or both, 
whether coined by the Federal, or the 



Spanish, or the Mexican Government, 
shall be legal tender. And as Congress 
was authorized to make money only out 
of coin, and the states were forbidden 
to make anything but coin a legal ten- 
der, a specie currency was secured in 
both the Federal and State Govern- 
ments. There was thus no need of 
delegating to Congress the power of 
declaring a legal tender in transactions 
within the domain of Federal legisla- 
tion. The money coined by it was the 
necessary medium. 

4. The words delegating to Congress 
power "to coin money," regulate the 
value thereof and " of foreign coin," 
do not include the right to make coined 
money out of paper. If they do, then 
the states have a right to make such 
money a legal tender. It does violence 
to the language to give it such a mean- 
ing. 

5. The power to declare paper a le- 
gal tender is not incidental to any 
power delegated by the Constitution. 

It is not important here to discuss 
the comparative soundness of these 
conflicting decisions. If we were to 
express an opinion, we might feel com- 
pelled to dissent, in some particulars, 
from both the views thus presented. 

1. It seems difficult to argue, with 
much apparent fairness or plausibility, 
that it could have been the purpose, 
either of the framers of the United 
States Constitution or of the conven- 
tions of the people by which it was adopt- 
ed, that the question of currency should 
not have been exclusively conferred 
Upon the National Government. And 
at the same time the form of expression 
used in the prohibition to the states 
seems to imply, that but for the prohi- 
bition it might be claimed that the seve- 
ral states had power to " emit bills of 
credit," and "to make anything but 
gold and silver coin a tender in pay- 
ment of debt ;" and it may, therefore, 
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be argued, with some plausibility, that 
the general power over the question of 
what shall be a tender in payment of 
debts, with the limitation that it shall 
not extend to any thing but ' ' gold and 
silver coin," was still retained by the 
states. 

2. But when it is considered that 
from the first the construction has been 
otherwise, and all tenders in payment 
of debts have been regulated by the 
Acts of Congress upon that subject, 
and the states have all acquiesced in 
yielding that function of government to 
the National Legislature, it must have 
great weight against the soundness of 
a contrary claim at this late day. 

3. It may also be added, with equal 
force and plausibility, we think, that 
from all the provisions contained in the 
United States' Constitution, both posi- 
tive and negative, as well in regard to 
the state as the National Government, 
it appears very certain that at the time 
of the adoption of the United States 
Constitution, no one would ever have 
dreamed or imagined that the National 
Government would ever have attempted 
to create any currency, and to make the 
same a legal tender for debts, even 
those existing at the time, except gold 
and silver coin. But the power to do a 
thing, and the probability of its being 
done, are very different matters. And 
when this awful crisis, as unforeseen 
as it was incomprehensible, came, and 
the National Legislature made this des- 
perate resort in the public finances to 
sustain the public credit,we cannot affect 
to deny, that we expected the courts, 
both state and national, would feel com- 
pelled to sanction its legality, from the 
mere fact that it was nowhere expressly 
prohibited to the National Government, 
and that it did come within the general 
scope of other functions constructively 
given. But while it seems to us that 
upon any ground of & priori reasoning, 



fairly conducted, it was very obvious, 
no such power as to create a legal cur- 
rency and a legal tender out of their 
own bills of credit was given; still, 
having been assumed and acted upon 
to such an overwhelming extent, there 
does seem to be a kind of necessity of 
maintaining its legality, the same as of 
prescriptive rights, which have been 
maintained for centuries, in order to 
escape the shaking of the very property 
foundations of society. The very ex- 
tent of this currency making it equally 
indispensable that its validity be main- 
tained as if it had existed and been re- 
cognised for centuries ; the very mag- 
nitude of the interest supplying, in 
some sense, the want of the lapse of 
time. 

We desire here to say, too, that it 
seems to us that the Supreme Court of 
the United States, in the case of The 
Bank of Commerce vs. The City of New 
York, 2 Black R. 620, in holding that 
the states cannot tax the owner of 
United States stock for its amount, as 
a source of income, in common with his 
other sources of income, have assumed 
a position which is not maintainable, 
either upon the ground of necessity or 
policy, and one from which they will 
be compelled to recede ultimately, un- 
less they are prepared to extinguish 
the chief source of taxation in the 
states at one blow. That court has 
sometimes been suspected of leaning 
too much in favor of the vindication 
of state rights. But whatever offences 
they may have heretofore committed in 
that direction, we think, whether igno- 
rantly or not, they have here assumed 
a proposition altogether unimportant 
to the vindication of the extremest pre- 
rogatives of the powers and functions 
of the National Government, but which 
lays the axe, fatally and irrevocably, at 
the very root of all vitality in state so- 
vereignty. We must say that, for one 
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we were amazed to find that court re- 
versing the decision of the New York 
Court of Appeals upon this ground, 
notwithstanding the earlier cases upon 
the question contained some intimations 
in that direction. 

The other question to which we re- 
ferred, as having been decided by the 
California Supreme Court, had refer- 
ence to specific contracts payable in 
gold or silver coin. The legislature of 
that state passed a statute, April 27, 
1863, upholding this class of contracts, 
and providing that the judgment and 
execution thereon should require pay- 
ment specifically in the kind of money 
specified in the contract. The contract 
in suit was dated April 2, 1864, and 
provided for payment in United States 
gold coin. The defendant refused pay- 
ment in that mode, but tendered pay- 
ment in United States tender notes. 

The leading question made in the 
case was in regard to the validity of the 
California statute requiring payment in 
coin, whenever the parties so stipu- 
lated. The court found their opinion, 
upholding the validity of the statute, 
mainly upon the argument that gold 
coin is a commercial commodity, always 
bought and sold in the market, or liable 
to be so bought and sold, when for any 
cause the currency of the country is 
depreciated and the rate of foreign ex- 
change proportionally enhanced; and 
that in such cases a specific contract 
for coin is not adequately compensated 
by a judgment for damages, payable in 
such depreciated currency, thus bring- 
ing this class of contracts within the 
principle of that class in which courts 
of equity decree specific performance, 
because the thing contracted for pos- 
sesses an artificial value to the payee 
above the amount of pecuniary da- 
mages, which a court of law can award 
for its breach. And it seems to us this 
argument is unanswerable. In Wood 



vs. Bullens, 6 Allen 516, the Supreme 
Judicial Court of Massachusetts held, 
that upon a contract payable in specie 
the payee could recover no more at law 
than the sum specified in the contract, 
whatever premium specie bore at the 
time. This will surely afford very good 
ground for the interposition of a court 
of equity to decree specific performance. 
And the California statute, in effect, 
only provides for doing this at law by 
the form of awarding execution. 

We have extended these discussions 
so far that we can devote but little 
space to the principal case to which 
this note is appended. 

It has seemed to us most unquestion- 
able, from the very first, that Congress 
could not impose a specific tax of any 
kind upon any of the indispensable 
governmental functions of the states, 
whether by way of license to the attor- 
neys and counsellors practising in state 
courts, or of stamp duties upon their 
processes. This would be, in effect, to 
recognise in the National Legislature 
the power of prohibition. The power 
to tax or to license implies the power to 
carry such taxation to the extent of 
prohibition, or to annex such conditions 
to the license as will amount to a vir- 
tual prohibition. This is a familiar 
rule in the decisions of the National tri- 
bunal of last resort. McCullough vs. 
Maryland, 4 Wheat. R. 316; Redfield 
on Railways 526, and cases cited in 
note. 

This is the only principle upon which 
that court attempt to vindicate the 
stock of the United States, or of the 
United States Bank, from taxation by 
the states. And, to be consistent, they 
must extend, and we have no doubt they 
will extend, the same exemption to all 
the instruments of the state govern- 
ments. And to be entirely consistent 
with the rule which they have attempted 
to apply to United States stock, by de- 
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nying the right to the states to tax it, from interest on money loaned the 

as a source of income merely, they states, and various other sources analo- 

should not only exempt the instruments gous. But we do not think all this is 

of the state administration from specific demanded in order to create the practi- 

taxation, by way of stamp or license cal independence of the state govern- 

duties, but they should not allow the ments. And we look confidently for 

National Government to impose a tax the ultimate adoption of a similar rule 

upon income arising from state salaries in regard to the right to tax the income 

or from practice in the state courts, or from National stocks. I. F. R. 



Supreme Court of Pennsylvania. 
m'enroy et al. vs. dyer. 

It is too late to object to the competency of a witness after his testimony has 
been given and commented on to the jury by the party objecting. 

In an action of trespass de bonis asportatis, the general rule for the measure of 
damages is the value of the goods at the time of the taking, or their highest 
value between that time and the trial, with interest and damages for any acts of 
outrage or oppression that may have accompanied the taking. 

But where there has been a redelivery of the goods to the owner or a reacqui- 
sition by him, as by purchase at a sale, &c, the measure of damages is what it 
has cost him to regain possession, what he has lost by the temporary deprivation 
of the use of the goods, and such other damages as will make compensation for 
the injury. 

Laying out of view what may be recovered in trespass for outrage or oppres- 
sion in the taking, there is no difference in the measure of damages whether the 
action be trespass or trover. 

The opinion of the court was delivered by 

Strong, J. — We do not perceive that the witness, Simon 
Barnes, had any interest such as to disqualify him from testify- 
ing in behalf of the plaintiff. If the property levied upon and 
sold under the execution against Barnes and Jennings was a part 
of the realty on the 29th day of May, 1855, when the assignment 
of the mills, buildings, and improvements was made to Dyer, 
clearly there was no warranty of title, and therefore no interest. 
If the articles levied upon had been detached before the assign- 
ment, and had become personalty, they were not embraced in the 
assignment, and in that case there was no implied warranty. In 
any aspect of the case the interest of the witness is not appa- 
rent. But were it not so, it was too late to ask the court to with- 
draw his testimony from the jury after it had been received 



